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§405.856 Departmental Appeals Board
(DAB) review.

Regulations beginning at 20 CFR
404.967 regarding SSA Appeals Council
Review are applicable to DAB review of
matters addressed by this subpart.

[62 FR 25854, May 12, 1997]

§405.857 Court review.

(a) General rule. To the extent author-
ized by sections 1869, 1876(c)(5)(B), and
1879(d) of the Act, a party to a DAB de-
cision, or an ALJ decision if the DAB
does not review the ALJ’s decision,
may obtain a court review if the
amount remaining in controversy is
$1,000 or more. A party may obtain
court review by filing a civil action in
a district court of the United States in
accordance with the provisions of sec-
tion 205(g) of the Act. The filing proce-
dure is set forth in 20 CFR 422.210.

(b) Prohibition against court review of
certain Part B regulations or instructions.
Under section 1869(b)(4) of the Act, a
court may not review a regulation or
instruction that relates to a method of
payment under Part B if the regulation
was promulgated, or the instruction
issued, before January 1, 1981.

[62 FR 25854, May 12, 1997]

§405.860 Review of a national cov-
erage determination (NCD).

(a) General rule. (1) An NCD is a deter-
mination by the Secretary for whether
or not a particular item or service is
covered nationally under title XVIII of
the Act.

(2) An NCD does not include a deter-
mination of what code, if any, is as-
signed to a particular item or service
covered under title XVIII or a deter-
mination for the amount of payment
made for a particular item or service.

(3) NCDs are made under section
1862(a)(1) of the Act or other applicable
provisions of the Act.

(4) An NCD is binding on all Medicare
carriers, fiscal intermediaries, QIOs,
HMOs, CMPs, HCPPs, the Medicare Ap-
peals Council, and ALJs.

(b) Review by ALJ. (1) An ALJ may
not disregard, set aside, or otherwise
review an NCD.

(2) An ALJ may review the facts of a
particular case to determine whether
an NCD applies to a specific claim for

§405.872

benefits and, if so, whether the NCD is
applied correctly to the claim.

(c) Review by Court. For initial deter-
minations and NCD challenges under
section 1862(a)(1) of the Act, arising be-
fore October 1, 2002, a court’s review of
an NCD is limited to whether the
record is incomplete or otherwise lacks
adequate information to support the
validity of the decision, unless the case
is remanded to the Secretary to supple-
ment the record regarding the NCD. In
these cases, the court may not invali-
date an NCD except upon review of the
supplemental record.

[68 FR 63716, Nov. 7, 2003]

§405.870 Appointment of representa-
tive.

A party to an initial determination,
informal review or hearing as provided
in §§405.803 through 405.934, may ap-
point as his representative in any such
proceeding any person qualified under
§405.871. Where the representative is an
attorney, in the absence of information
to the contrary, his representation
that he has such authority shall be ac-
cepted as evidence of the attorney’s au-
thority to represent a party.

§405.871 Qualifications of representa-
tives.

Any individual may be appointed to
act as representative in accordance
with §405.870, unless he is disqualified
or suspended from acting as a rep-
resentative in proceedings before the
SSA or the CMS or unless otherwise
prohibited by law.

[39 FR 12098, Apr. 3, 1974. Redesignated at 42
FR 52826, Sept. 30, 1977, as amended at 62 FR
25855, May 12, 1997]

§405.872 Authority of representatives.

A representative, appointed and
qualified as provided in §§405.870 and
405.871, may make or give, on behalf of
the party he represents, any request or
notice relative to any proceeding be-
fore the carrier including review and
hearing. A representative shall be enti-
tled to present evidence and allega-
tions as to facts and law in any pro-
ceeding affecting the party he rep-
resents and to obtain information with
respect to the claim of such party to
the same extent as such party. Notice
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